of 1997. The Commission certainly may consider as part of that rulemaking proceeding any
arguments that particular classes of pending applicants should be treated differently.

¢. The U.S. Court of Appeals in the Bechtel case ordered the Commission to
issue new comparative rules. Although the Commission never formally adopted such
new rules, its staff, including your office, prepared draft rules to respond to the Court’s
order. Please summarize how those draft rules would have dealt with pending cases,
and comment on whether those drafts might be suitable and readily adaptable for use in

resolving at least those pending cases that had reached the point where an initial
decision had been issued based on a hearing record.

The FCC staff presented a draft order to the Commission earlier this year. In that
draft, the staff recommended that pending hearing cases be resolved by a lottery pursuant to
section 309(i) of the Communications Act. The Balanced Budget Act of 1997 eliminated the

Commission’s authority to use lotteries for these cases, so the staff proposal is no longer an
option.

2. Questions have been raised regarding how the General Counsel’s Office has
handled the well-known Asheville, N.C. case involving the Zeb Lee family and
Congressman Mel Watt. It is our understanding that you have now recused yourself in
this case and therefore cannot comment upon it. Some parties question your objectivity
and judgment(s] in your earlier involvement in this case. To help clarify some of the

troubling questions and concerns that have been raised, please answer the following
questions.

a. Please describe the extent of your relationship, if any, with Congressman Mel
Watt of N.C., and with former N.C. Senate candidate Harvey Gant. In particular,
have you had any personal, political or business relationship with either Mr. Watt or
Mr. Gant? If so, when, and what did this involve? Also, have you made political
contributions to Mr. Watt or Mr. Gant or solicited political contributions for either of
them, or worked for or on behalf of their earlier political campaigns for federal office?

The Biltmore Forest proceeding is an adjudicatory proceeding which is deemed a

*restricted” proceeding under the FCC's ¢x parte rules to protect the due process rights of

. each of the parties to the proceeding. As you point out, I recently recused myself from this
case. I did so once it became apparent that it might be raised as an issue in connection with
the confirmation process. I recused myself to protect the integrity of the FCC's processes. I
wanted to ensure that any future Commission action in this proceeding would not be open to
charges of impropriety based on arguments by any applicant that I might have a personal
interest in a particular resolution of the case because the case had been linked to the

-t



I have no, and have never had any, personal or business relationship with
Congressman Watt or Mr. Gant. I have never met Congressman Watt or Mr. Gant, nor
have I had any communications with them, either directly or through intermediaries. I do
not recall making any political contributions to either of them, nor have I worked for or on
their behalf in connection with any political campaign. In the past, I have made
contributions to political action committees that may have made political contributions to the
campaigns of Congressman Watt or Mr. Gant. However, any such contributions would not
have been made at my direction or with my knowledge.

b. Has Mr. Watt or Mr. Gant ever contacted you regarding the Asheville area
station application filed by Mr. Watt and several of his associates? If so, when, and
what was the nature of that communication?

I have never received any contact from Congressman Watt or Mr. Gant regarding the
Biltmore Forest proceeding, either directly or through intermediaries. Indeed, I was not
even aware that Mr. Watt or his associates had any interest in the Biltmore Forest proceeding
until I read an article about the proceeding in the May 5, 1997 edition of Media Week, a
trade publication. This occurred well after the Commission decisions in the case.

¢. Were you ever contacted on this case by FCC Chairman Refe]Jd Hundt, or by
Blair Levin[] on his staff? If so, please describe fully the nature and substance of any
such contacts. Also, do you know if Mr. Levin[] knows Congressman Watt?

I have never discussed this case with Chairman Hundt. The first time I discussed this
case with Mr. Levin was in June, 1997, after I read an article about the case in the May 5,
1997 edition of Media Week. We discussed many significant inaccuracies in the article and
made plans to direct FCC staff to call the Media Week reporter to alert her about the
inaccuracies in the article. I do not know whether Mr. Levin knows Congressman Watt.

The extent of my involvement in the Biltmore Forest proceeding has been to provide
legal advice to the Commissioners. The FCC's Office of General Counsel analyzed the legal
issues involved in the case and advised the Commissioners on the legal risks involved in the
course of action recommended by the Chief of the FCC’'s Mass Media Bureau. Iaecepted
the legal analysis presented to me by the FCC's career staff.

d. Please provide this Committee with a copy of any case summary or
recommendation that was represented by your Office to the Commission for its
consideration prior to the Commission’s vote on its opinion and order adopted
November 7, 1995 that reversed the Commission’s staff and rescinded the station
construction permit that had been issued to the Lee family (Orion Communications).

Memoranda provided by the FCC staff to the Commissioners are pﬁvileged

communications under the Commission’s rules. I do not have authorization to release the
documents that you have requested. To assist you in your review of this case, however, 1

3



can describe the documents that fall within the scope of your request. I am aware of two
such documents, each of which was sent to the Commissioners by the Chief of the Mass
Media Bureau. The Officé of General Counsel did not send any independent
recommendations to the Commissioners regarding this case.

On August 21, 1995, the Chief of the Mass Media Bureau sent a memorandum to the
Commissioners recommending that the Commission overturn the Bureau’s prior decision
permitting Mr. Lee’s company to retain the construction permit for the FM station. 1
"poted” this memorandum as General Counsel, which indicates that I agreed with the
Bureau’s analysis in the memorandum regarding litigation risks. The memorandum states
that there would be substantial litigation risks on appeal if the Commission did not rescind
the construction permit held by Mr. Lee’s company as requested by the other applicants.
The Commission unanimously adopted the Bureau’s recommendation.

The second document is a memorandum dated July 18, 1996 to the Commissioners
from the Chief of the Mass Media Burcau recommending that the Commission affirm its
unanimous November, 1995 order. This recommendation led to an October, 1996
unanimous order by the Commission affirming its prior order. I also "noted" this
memorandum from the Bureau Chief, which again indicated that the General Counsel
concurred with the Bureau’s assessment that the Commission would be exposed to greater
litigation risk by permitting Mr. Lee’s company to retain the construction permit than it
would by granting the petition of the competing applicants.

These are the only staff recommendations, summaries or other memoranda to the
Commission regarding this matter of which I am aware. In February, 1997, the D.C.
Circuit (Judges Ginsburg, Sentelle and Henderson) denied a request by Orion to stay the
Commission's decision in the Biltmore Forest proceeding. The court heard oral argument in
September, 1997, and the matter is pending before the court.



Helms vows to block
FCC nomination

THE AsSOCIATED PRESS

An Asheville broadcaster will get
back on the air if Sen, Jesse Helms,
R-N.C., has his way.

Helms has vowed to keep William
Kennard from becoming the new
chairman of the Federal Communi-
cations Commission unless Kennard
helps broadcaster Zeb Lee get the
new FM radio license he's been
seeking for the last decade.

The Senate Commerce Commit-
tee 15 expected to vote on Ken.
nard's nomination and those of
three FCC commissioners today.
As a senator, Helms can put a hold
on any nomunee's confirmation and
has shown repeatedly he's willing
to do s0. Most recently, he refused
to hold confirmation hearings for
William Weld's nomination as am-
bassador to Mexico.

On Monday. Kennard sent Helms
a written explanation of why the
Lee family last its effort to run the
new 96,5 FM. Kennard now works
as the FCC's general counsel and
helped make the decision that took
Lee off the air.

The Lee family argued they won
the right to a new station in 1990

and the FCC then reversed course
and kicked it off the air this June in
favor of a group of investors that
included Rep, Mel Watt, D-N.C.

‘I'm certainly grateful for any
help anybody wants to bestow upon
us.”" Brian Lee, Zeb Lee's son and a
station manager, said of any poli-
ticking for the family’s cause.
*We've been feeling pretty belea.
guered for the last 104 years.”

But an attorney for the investor
group the FCC ultimately chose
said Helms' pressure on Kennard
may hurt the Lee family’s cause.

*Ta bring Mr. Kennard into this
— to use his nominatinn as lever.
age — is wrong,” said lawyer Ste-
phen Yelverton. "Now if the FCC
changes its decision, their moative
would be suspect.”

Helms' office gave 2 list of seven
questions for Kennard to answer
about his office’s handling of the
Asheville case. The government-
sanctioned license — which Watt's
group is now operating under the
name Biltmore Forest Radio Inc.
— ts worth an estimated $3 million
to $6 million.

Grnesn vibler 2 -C .
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Helms face off
over licensee

By CAROL D. LEONNIG
Obeerver Washington Bursau

WASHINGTON — Sen. Jesse Helms, R-N.C,,

-

-
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FCC nominee, ~ |Helms may tie up nomination

‘over Asheville license decision

FCC
- Continued from page 1C

can & hold on any nominee’s
eong:ntion.

*To bring Mr. Kennard into
this — to use his nomination as
leverage — is wrang,” said lawyer
FCC changes its decision,
motive would be suspect.”

Helms' office gave a list a ssven
questions for Kennard to answer

- about his office’s handling of the
Ashaville case. The government-

sanctioned license — which
Watt's group is now opersting
+ ynder the name Biltmore Forest
- Radio Inc. — is worth an esti-
- mated $3 to $6 million.

Kennard returned four
of answers Monday, exp
that the FCC never
Lees a permanent license. He said
Lse’s group may have been
judged the most experienced and
. thus the top choice in 1990, but a
1993 federal court ruling threw
out as unfair the commission’s

, standards for making that and
other licensing decisions.

But Steve Leckar, an attorney
for the Lees, said the court ruling
didn’t force the FCC to switch its
course — only to review its deci-

the

sions on new merits. He dis-
ARTasd with Yelverton that
Helmy' sure would lead to an
unfeir decision.
Kennard would be righting a
wrong — not just for the
FoCn dro for, othecs,” he uaid,
to have (]
yeans of tl;l‘dr life and have

Ve FOW owsdl mis B AVE

tha lruits of their labors snatched
"n‘{x by arbitrary decision-mak-

thhard declined comment,
but 1efarred questions to his wrht-
tan statement.
advocating for the Lee fam-
gv‘,:‘;g: is in the unulg posi-
bbying sgainst the mon-
€tary interests of a fellow Con-
E”'" member from North Caro-
Ne. Watr invested with several
Cheriotte law partners at Fergu-
son, Stein, Watt, Wallas and Ad-

king in o speculative ly-
Ing for the station license m’&;
gr::' ‘I".he was olact.dh to Coné
. The tar merge

With three ofhers to become the
Biltmare Forest group.

Watt was out of the country on
& congregsional trip Monday and
couldn‘t be reached for commant.
In the pest, he has said he is
metely an investor who stays
away from the day-to-day busi-
Ness of the station.

may hurt the Las family’s cause. As a senator, Halms

Pleass see FCC / page 4C




Sen. ..Hélms applles 'f:
pressure to help WZLS

" By Mark Barrett

STAFF WRITER

the FCC's general qu- »m]

other words el el -2

participated i decisions that
helped re 1 = i
from Jocal airwavesin June.: .

Helms has e
pard from vowed

ennard r % dome action by
the Asso emdmgrw
Tuesday.

As a senator, Helms canput 2
hold on any nominee’s confirma-
tion. Such holds can last indefi-
uitely and esn be broken at the
liscretion of the Senate majority
nies have been fighting for control
of the right to hroadesst on the
96.6 FM frequency for more than
10 years, Thie FCO a irst chose
the Lees as the most qu‘]iﬁ ed oy
plicunts, then invited all the appli-
cants to operate on the frequency

jointly after an appellate court
choosing among applicanta. !

e ————— ot

f .
As e e Cobpon

compas
ot koo Kl
chairman without eome action’by -

reported

ey N

companies decined, tie aer
June2. ity

md s lpokwm
ew!dnotbemchedfm_-mem
’I‘ue:d;g. b "
for the companies competing with.
the Lees for control of the station
said anything Kennard did for the
Lees would be immed: o
E‘lﬂdﬂbjeﬂvmawmcba_

ge

over the

*Ihis whale thing has gotten
out of control. It's been politici
and the process has w,,' el
and corrupted,” said been
phen Yelverton. attorney St
- said nm."s; s station
manager, said Ken) should re.
consider earlier FCC actions.
“There’s bean a great injustice
perpetrated on me and my family
and our employees and the people
couid do to right that we would
Welcomc’"
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compsetition are working. 1 vehemantly
disagres. 1 am also troudled by tha fact
that, when asked, he was unadle to
specify any particular jssus with which’
he might have disagreed with the
FCC's current chairman—despite the
fact that the FCC had disposed of thou-

sands and thousands of issuss during -

his tenure as its general counsel. That
ds‘dh;o:mdewmrumm.pél:dnu
° approach to governing FCC.

Mr. President, I am going to vote in

tell you why. Mr. Xennard has an un-
blemished reputation for intelligence
and integrity. and I find him to be sn
individual with whom I believe we can
woark in an stmosphere of mutusl can.
dor and respect. _
In the final ansliysis, Mr. President, I
-believe it is neither reasonable nor néc-
essary that all members of the Senate
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geles area. He formed

telecommunicstions background in
both the public and the private sector
and an impressive range of axperiences
that, I believe, will serve him well and
serve the Nation well, -

Since 1993, as the chairman men-
tioned, Bill Kentard has served as FCC
general counsel. He has represented the
Commission before the courts and
served as its principal legal advisor. In
thst capacity. he bhas defended the
commission well.

Bill Kennard was a partuer in the
Washington law

I also know that he has been involved
i the needs of his community here In
Washington

and has served or the 2&no

baazrd of a nonprofit homeless shelter.

- With this committee's 1¢adership, the

munications Act, npgrading our tale-
communications law to sddress modern
telocommunisations needs. I

‘The 1596 act sought to develop a reg-
platory framework that provides the
bepefit of competition for consumers,
spurs the developrnent of.new products

and reduces costs,. while it sls0.re-’
MOYES UnMLcessary regulatory balrisrs.
* .Congress has set the stage for a new*

telocommunications era, and we need
to ensure that that taw is implemented

_propesly and that it works fairly for

.
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{ " for  candor and through.

sapport this distinguished nominee.
I thank the Chair and I yleld the
w5

working
with Senator McCane and Senator Hoi~-
1INGS and their staffs and, of courss.
Willlam Kenmard. I met with him for
some time {n my office. Mr. Kennard s
the nominee to b8 Chairman of the
Federal Commualecations Commission,
as you know. Now, all of vs—and I
think {t s fair to {nelude Mr.
Kennard—want to rectify an awkward
snd unjustifiadle attgation that has de-
veloped in the Federsl Communica-
tions Commission process of awarding
broadcast licenses. Specifically, in this
case, & well-known and highly re-
spected and popular brosdcascing exec
utive in Asheville, NC, was curicusly
disqualified in his spplication for an
FM frequency in the Asheville ares.
There was a lot of resentment in the

dsy management of the station. ;
FCC then -favored active m;ﬁ%
by owners in the day-to-day o
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-] ByWarkBamett

. STAFFWRITER
‘ 'I‘heU.S.SenzhenpprovedW
Ham Kennard as chairman of- the
Federal Communications Commis-

‘sion on a 99-1 vote Wednesday after

he agreed to attempt to resolve a
radi .
g the vl m"‘“""‘“‘“"“"

Helms convinces new FCC head
to work on WZLS radio case

likelyeonldnot

put FCC’smethodofch ' 4M0Ng

The has

_'madoptedanewmethod.mdit
lster gave temporary rights fo the

96.5 frequency to & consortium of
fogwmpmﬂumpeﬂngagﬁnst

That group eirrently operates
WZRQ-FMontheﬁ'eqmcy
humd,"hewiﬂ(wszinstamtzmd
regulation) work in good faith with
me to resolve the problems the
(1993) decision esused.”

About 25 or-80 other cages were:

ahocﬂeceedbythelsssdedsioa.
Kemnard’s asgurances

.meanhewmmampttoﬁnd;mé,th-:

© See WILS on page: 85
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r Kennard, the FCC's first black
- chairman, and three other new com-.
"’ missioners now have the daunting
. task of giving Americana the wider
- choice of telephone and cable televi-
. sion services promised in a 1996 law

- deregulating the industry.

- “] will continue the FCC's ef-

_forts to replace regulation with

“ competition and to hasten the deliv-

- ery of many new telecommuniations

~ services to the public” Kennard

" said in = statement after the vote.

... “In doing so we will strive to pro-

- vide quality telecommunications

=" services at the best price to Ameri-

4 can consumers." '

" On Tuesday, the Senate ap-
proved three new commissioners to
the five-member panel: Republicans
Harold Furchtgott-Roth and Mi-

* chael Powell and Democrat Gloria
They join holdover coramiasion-

erSu:ﬁx}N'eu;aDembm
soon take office but a specific date

¢

¢ they want to speed the enafl-like
pace of local phone and cable com-

" petition to offer customers the same
wide choices they now have in long
distance. Bot they didn't say how
they would accomplish that.

Local and Jong-distanee compa-
~ nies, which want to get into each
» other’s business, accuse oné another

of trying to forestall:

+"Cable eompanies, whieh yhad

 offered 2 grand vision of Qéliveiin
" local phone services on & wide-

. t00 regulstory. The FCC
3 bsi-ngcompaniu for MNtigating
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JESSE RELMS |

NORTHW CARDLINA

Mnited States Senate

WASHINGTON, OC 20810-3301

November 20, 1997

The Honorable Bob Smith, Chaitman

The Honorable Harry Reid, Vice-Chairman
Senate Select Committee on Ethics

202 Hart Senate Office Building
Washington, D.C. 20510

Dear Messrs. Chairman and Vice-Chairman:

I am grateful for the opportunity to respond to the complaint filed on behalf
of Biltmore Forest Radio, Inc. The complaint alleges that I violated, among other

things, Senate Rule XLIII by making improper gx parte communications with the
Federal Communications Commission.

Senate Rule XIIII addresses actions Senators and their staffs may properly
take to assist their constituents, who, as you know, have a First Amendment right
“to petition the government for a redress of grievances.”

Recognizing that constituents often tum to their elected representatives to
assist them in exercising this right, the Senate Ethics Manual, at p.223, further
states that “[r]esponding to inquiries of petitioners and assisting them before
executive or independent government officials and agencies is an appropriate
exercise of the representational function of each Member of Congress, as well as
an important function of congressional oversight.” Indeed, in his 1954 book,
Ethics in Government, Senator Paul Douglas noted that it is a legislator’s
obligation to waqrk to correct injustices by public agencies and otficials.

Last year I received several letters from constituents concerning the FCC’s
process of awarding broadcast licenses in the wake of the U.S. Court of Appeals’
Bechtel decision. I forwarded some of the letters to the FCC and asked that the
agency respond to their concerns. Senate Rule XLIII 2.(a) explicitly states that a
Member of the Senate mayv communicate with an executive agency to “request
information or a status report.” Clearly, these communications lie within conduct
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allowed by Rule XLIII.

Rule XLII also states that a Senator “may cornmunicate with zn executive
or independent government official or agency on gny matter” to, among other
things, “express judgments” or “call for reconsideration of an adrministrative
response Which the Member believes is not reasonably supported by statutes,
regulations or considerations of equity or public policy." That’s precisely what
Senator Faircloth and I did in our October 22, 1996 letter to then-FCC Chairman
Reed E. Hundt: we expressed our judgment that the FCC’s decision to revoke
WZLS’s license — and all other similarly situated and aggrieved stations’ licenses
— was unjustifiable and ought to be reconsidered.

Indeed, the current FCC Chairman apparently agreed with us when, in
response to questions subrmitted to him on my behalf by Senator Burns before his
confirmation, Mr. Kennard stated: “I do believe that the Bechtel decision has
caused unfairness 1o many applicants who have had further processing of their
applications delayed and, as a result of that court decision, will necessarily have

their applications processed under new procedures. I am quite sympathetic to
their predicament.”

Irrespective of the merits of the FCC's actions in response to the Bechtel
case, there clearly are serious questions of inequitable treatment of my
constituents and others. For that reason, and pursuant to Rule XLIII, Senator
Faircloth and I wrote the aforementioned October 22, 1996 letter to the FCC.

The complaint further alleges that I acted improperly by raising the issue of
license allocation in light of the Bechtel decision in the context of the
confirmation of William Kennard to be Chairman of the Federal Communications
Commission. Notwithstanding Mr. Kennard’s prior recusal from this case on July
15, 1997, the basis of this complzint amounts to little more than media
characterizations of my conduct.

Afier his recusal from the WZLS marter, and before his confirmation, I met
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with Mr. Kennard to discuss, among other things, the difficulties of implementing
the Bechta] decision. I appreciated Mr. Kennard's candor; and on the Senate floor
I announced that I would vote for his confirmation, stating “I have been given
assurances satisfactory to me by Mr. Kennard that he will, within starute and
regulation, work in good faith with me and others to resolve the problems
associated with the Bechtel decision.”

At no point, either publicly or in my private conversations with Mr.
Kennard, did I state that my support for his nomination depended on the outcome
of any specific adjudication. Instead, I sought clarification and acknowledgment
of the public policy issues raised by implementation of the Bechte! decision, a
matter of great importance to not only one of my constituents, but to all those
sumilarly sitvated. ’

In sum, I believe that my actions ragarding this matter were well within the
confines of Rule XLIII of the Senate, and I unequivocally deny all-allegations of
impropriety made against me by the complainant.

Sincerely,

e My

JESSE HELMS:jb
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Commissioner Susan Ness, the only incaumbent on
the five-member FCC, said she is concerned that
auctions, while quick and efficient, ignore the equities
that already exist in some of these outstanding radio-
license cases, including Lee’s.
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